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INTRODUCTORY STATEMENT

THE MATERIALS CONTAINED IN THIS PRESENTATION
WERE PREPARED BY THE LAW FIRM OF JACKSON
LEWIS PC. FOR THE PARTI CI PAQWN O
REFERENCE IN CONNECTION WITH EDUCATION
SEMINARS PRESENTED BY JACKSON LEWIS
P.C. ATTENDEES SHOULD CONSULT WITH COUNSEL
BEFORE TAKING ANY ACTIONS AND SHOULD NOT
CONSIDER THESE MATERIALS OR DISCUSSIONS
THEREABOUT TO BE LEGAL OR OTHER ADVICE.
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Why Employers Are Failing
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NYS MEASURES



NYS Expanded Coverage

Subpart F amends the Executive Law to add a new section 296-d:

Effective date: immediate, April 12, 2018 (date signed by Governor
Cuomo)

Non-employees now covered

Employer may be held liable to a non-employee who is a
Acontractor, subcontractor, vendo
providing services pursuant to a contract in the workplace or who is

an employee of such contractor, subcontractor, vendor, consultant or
other person providing services pursuant to a contract in the

workplace, with respect to sexual harassment,

When the employer, its agents or supervisors knew or should have
known that such non-employee was subjected to sexual harassment
and the employer failed to take immediate and appropriate
corrective action.
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NYS Nondisclosure Agreement

Prohibitions

Subpart D amends General Obligations Law to add a new 5-
336 and the CPLR to add a new 5003-b:

July 11, 2018 effective date (90 days)

Prohibition on including in any settlement, agreement or other
resolution of any c¢claim, fAthe
Involves sexual harassment, any term or condition that

would prevent the disclosure of the underlying facts and
circumstances to the claim or action unless the condition of
confidentiality I s the compl alil

21 days to consider

7 days to revoke
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NYS Arbitration Agreement Prohibitions

Subpart B amends CPLR to add new section 7515:
July 11, 2018 effective date (90 days)

Prohibited clause = mandatory arbitration provision of any
contract to resolve any allegation or claim of unlawful
discriminatory practice of sexual harassment null and void

rfExcept where inconsistent with federal law, no written
contract entered into on or after the effectivedated0 s hal |
contain the Aprohi bited cl ause

A FAA preemption?

Inclusion of prohibited clause does not impair the
enforceability of any other clause

CBA exception
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NYS Model Policy Requirements

By October 8™, DOL shall consult with DHR to create
and publish model sexual harassment prevention
guidance document and policy

Every employer shall adopt the model policy or a policy
that equals or exceeds minimum standards in the model

Provide to all employees in writing

Department and Division shall post on their websites
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NYS Model Policy Minimum

Requirements

Explanation of sexual harassment with examples of
unlawful sexual harassment

Federal and state statutory provisions and remedies
Standard complaint form

Procedure for the timely and confidential investigation of
complaints and ensure due process for all involved
parties
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NYS Model Policy Minimum

Requirements

Rights of redress and all available forums for
adjudicating sexual harassment complaints
administratively and judicially

State that sexual harassment is considered a form of
employee misconduct; sanctions will be enforced against
Individuals engaged in sexual harassment and against
supervisory and managerial personnel who knowingly
allow such behavior to continue

State that retaliation against individuals who complain of
sexual harassment or who testify or assist in any
proceeding under the law is unlawful
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NYS Model Training Program

By October 9", DOL shall consult with DHR to produce a
model sexual harassment training program

Interactive

Employers shall utilize model program or establish one
equal to or exceeds medium standards in the model

ALL employees

Annually, not sure on length
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NYS Model Training Program

Requirements

Interactive, annual training for ALL employees

Explanation of sexual harassment and provide examples
of unlawful sexual harassment

Federal and state statutory provisions and remedies

Rights of redress and all available forums for
adjudicating sexual harassment complaints
administratively and judicially
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NYC MEASURES



NYC Overview and Deadlines

Passed New York City Council on April 11, 2018;
expected to be signed shortly by Mayor Bill de Blasio

Generally similar requirements to NYS, but some
Important differences and details
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NYC Posting and Information Sheet

Requirements

Int. 614-A: NYC Commission on Human Rights required to
make information about sexual harassment available online
for the public (examples of sexual harassment, description of
complaint process, other available agency resources, etc.) 1
eff. 90 days from when it becomes law

Int. 630-A: NYC employers to post an anti-sexual
harassment rights and responsibilities poster and provide an
Information sheet on sexual harassment to be distributed by
the employer to each employee at time of hire

A Every employer to display in English and Spanish

A Commission on HR to make poster and information sheet available
-- Size and style requirements

A 120 days after it becomes law; Commission shall take all actions
necessary for its implementation, including rules, before then
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NYC Sexual Harassment Training

Requirements

Int. 632-A requires, starting April 1, 2019:

15 or more employees (N.B. new NYS law applies to all
employers)

Annual sexuall har ass ment Nl nt e

Interactive training need not be live or facilitated by an in-
person instructor

Ainteractive trainingo means
the trainee is engaged In a trainer-trainee interaction, use of
audio-visuals, computer or online training program or other
participatory forms of training as determined by the NYC

Commi ssion on Human Rightso
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NYC Sexual Harassment Training

Requirements

Within 90 days of hire for new employees who work

more than 90 hours in a calendar year who perform work
on a full-time or part-time basis

Maintain records of compliance, including signed
employee acknowledgements, for three years

A May be electronic

A Make available to the Commission upon request
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Training: Consistent with NYS

Requirements

Explanation of sexual harassment as a form of unlawful
discrimination under local law

Statement that sexual harassment is a form of unlawful
discrimination under state and federal law

Description of sexual harassment, using examples
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Training: More Detailed than NYS

Requirements

Complaint process available through the commission on
Human Rights, the Division of Human Rights, and the
EEOC, with contact information

Information concerning bystander intervention, including
resources that explain how to engage in bystander
Intervention

Specific responsibilities of supervisory and managerial
employees and measures that such employees may take
to address complaints
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Overlap

Employee who received sexual harassment training at
one employer within the required initial or annual training
need not receive additional sexual harassment training
at another employer until the next cycle

Employer who is subject to statutory training in another
state may provide proof of compliance with the NYC law,
as |l ong as the empl oyer 6s s
provided annually and contains the mandated training
areas under NYC law
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